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Report of Consultations on

The AD Policy and Practices Review Mechanism (Art. 18.6 & Annex III)

By Han Yong

As indicated in the Chair’s fax dated 11 Feb. of 2011, I was asked to act as a Friend of Chair on the subject of “AD Policy and Practices Review Mechanism” in the proposed amendment of Art.18.6 & Annex III of the former Chair’s 2008 text. According to the mandate of the Chair, upon request, I conducted consultations with Members in both weeks of Feb.20 and March 14, who are, for the time being, Brazil, Canada, US, Egypt, Japan, Korea, Australia, South Africa, New Zealand, Turkey, EU and India. 
Basically, the approach I have been using for the consultation is, first, based upon what the Member has reflected in previous consultations on the subject, I listened carefully to the general comments of the Member and its specific concerns if the Review Mechanism were to be created; next I raised some follow-up questions to offer additional opportunities for Members to elaborate their problems and difficulties; finally, we discussed the idea and possible ways to address those problems and concerns. Now I am reporting to you the outcome of the consultations at current stage. This report is not intended to provide any solution to the issue, but would rather give a depiction of the discussions for you to consider.
General Reactions

With respect to the overall nature of the issue, all Members that I have consulted with recognized that the issue falls into the spectrum of the improvement of transparency. Hence they were all supportive to the concept and the spirit of transparency that is embodied in the proposed amendment and repeated their commitments to engaging in improving transparency in their respective antidumping law, regulations and practices. However, Members do have different views on how to achieve the goal of improving transparency. 
In general the range of views could be classified as follows:

· A formal, systematic and mandatory review mechanism should be established, as a necessary supplement to the existing review mechanisms, so that transparency and understanding of antidumping policy and practices of Members can be ensured and advanced more effectively.
· No changes are required to the Agreement because a formal, systematic and mandatory review mechanism may not necessarily achieve the goal of improving transparency and understanding, e.g. there is skepticism about the potential employment of any result of the review for other purposes, such as dispute settlement procedure, or such a review will bring extra burden to the investigators of the Members, especially Members with limited resources. 

· To set up additional systematic arrangement in the AD Agreement to review the AD policy and practices of Members may be useful provided the review could be built, structured and conducted for a proper use.
Specific Issues

The following list of issues was discussed and does not mean to be an exhaustive list.
1. The Title of the Review Mechanism. Some Members stated that the word “policy” used in the title of the proposed Review Mechanism is a sensitive word. They queried what should be included in the context of AD policy and how the policy was to be reviewed, given that policy might somehow relate to the decision making level within the hierarchy of Members. Hence they felt less comfortable if the word “policy” is used and preferred to use the wording “legislation” or “law, regulations” to replace the word “policy”.
2. The Objective of the Review Mechanism in Para.2.  ALL Members that I have consulted with did not have problems with the first sentence, that is, “The purpose of the review is to contribute to the transparency and understanding of Members' policies and practices in respect of anti-dumping.” Some Member further emphasized that such a review Mechanism should focus on enhancing the exchange and understanding of law, regulations and practices of Members in antidumping. They mentioned meetings in the Technical Group, a sub-group of the NGR, which had covered variety of issues relating to antidumping. They considered discussions under that informal, open, frank atmosphere, rather than through a formal and mandatory review procedure, would make participants more active and contributory to the exchange exercise. 
For the second sentence of this paragraph, that is, “The review is not intended to serve as the basis for enforcement of specific obligations under this Agreement or for dispute settlement procedures, or to impose new policy commitments on Members.”, Members’ reactions were clearly different. 

Some Members thought that, though the draft language indicates its intention of not using any results from the review for other purposes, it could not be construed as creating a legal obligation for other parties to refrain from using any results from the review for other purposes, such as in dispute settlement procedures, given that eventually the report under that review would presumably be placed in the public domain. By referring to other paragraphs of the text, they understood that the factual report for the review would be subject to the ratification or endorsement by the Member under the review. Under that circumstance, they would even worry about the content and the quality of that report because in that case Members would be hesitant to provide any information beyond what their law and regulations provide for. Following that logic, they further questioned whether the report with such limited information would well serve the objective of “contributing to the transparency and understanding of Members’ policies and practices in respect of antidumping”. If that objective fails to be achieved, they then considered it lack of merits to create one more formal and mandatory review mechanism in antidumping and would rather prefer to support the improvements of the efficacy of the existing review mechanisms, namely the notification and reviews by the Committee on AD Practices and/or the Trade Policy Review Mechanism to achieve the goal set in the proposed review mechanism. The possible avenues as they generally envision include 1) enriching the content of the Notification; 2) changing the format of work under the reviews by the Committee on AD Practices by adding some mandatory elements; 3) making reviews under TPRM more focused, specific and systematic in antidumping part. Meanwhile, they considered another valid alternative would be to make the proposed Review Mechanism less formal, preferably through establishment of a new forum in the existing framework. Many suggested the work of Technical Group could continue, but were unsure about its status after the rules negotiation is concluded.
Members supporting the proposed Review Mechanism did not think any result from the review could create serious problems and difficulties to Members. They believed the practices that are taken by the investigating authorities of Members in handling antidumping cases should be consistent with what the proposed report under the review purports to entail, and emphasized that benefits of transparency would outweigh the cost it may incur. They considered it necessary to create an additional formal and mandatory Review Mechanism specifically in antidumping to complement the work under the Committee on AD Practices and the TPRM, with perceptions that:

1) Reviews under the Committee on AD Practices are basically topic-specific or issue-oriented discussions, and generally less systematic to a Member’s policy and practices in antidumping; and
2) The Working Group on Implementation under the Committee used to work well, but temporarily suspended. It basically works on a voluntary basis, subject to the initiative of certain Members, and the issues under discussion are horizontal, rather than vertical; and
3) The review under TPRM, though mandatory in nature, but usually covers issues of a very broad range, thus lacking systematicness, specificity and focus to antidumping. 
Hence they highlighted that the creation of such Review Mechanism by adding some mandatory, systematic elements would fill in the blank area omitted by the existing review mechanisms. 
Meanwhile, those Members noticed the necessity of alleviating the concern of other Members regarding the second sentence of Para.2. They stated that redrafting the language together with other relevant paragraphs might be necessary. One Member recommended an explicit exclusion of any employment of the factual report for other purposes by using the wording “shall not” or “cannot”, as it is permissible under certain legal system, while others queried whether such exclusion would be warranted under the multilateral trading system. A Member pointed out that further study on to what extent the TPRM reports have been used in the dispute settlement procedures is necessary as it uses the same language as written in Para.2. One Member mentioned the non-coverage of DSU over the TPRM and suggested this could be referred to in the proposed Review Mechanism, while others questioned whether this would be legally warranted since the DSU explicitly covers ADA and such non-coverage over TPRM does not necessarily mean any result from TPRM could not be used for dispute settlement procedures.
3. The Report in Paras.3 & 4. This is another area of disagreements. Some Members viewed that the factual report for the review would bring to them, in particular the investigators, extra burden to their daily work of the investigation. A Member considered it highly technically complex and resource intensive. They stated that, though the proposed language in Para. 4 tries to accommodate the potential uneasiness of investigating authorities of Members by assigning the responsibility of producing the factual report to the Secretariat, they were still skeptical that the report made by the Secretariat would have to be reviewed and at the end endorsed by the investigators of that Member under the review. And if the information obtained by the Secretariat from other sources available concerning that Member’s AD policy and practices is limited and insufficient to produce the factual report, they believed the Secretariat would have no choice but directly switch to the investigator of that Member for information. When inquiries are made, the investigators of that Member would have an obligation to provide answers and/or supplementary information as requested. Under special circumstances, the Secretariat would be likely to send staff to that Member and discuss with the investigators face to face the context of the report. In the eyes of those Members, given the resource constraints of the investigation team, extra workload would occur, apart from their daily investigating job. They believed, in order to complete a systematic review, they would have to provide lots of information covered by Para.8 of the proposed Review Mechanism. Such concern of potential additional workload and burden was reflected not only from small developing Member users of antidumping, but also some major established developing Members and a few developed Members users as well. They expressed that the proposed Review Mechanism should address this issue properly, otherwise they would not go along with it. 
In considering the possibilities of reducing the workload, one factor that they felt interesting and welcomed to explore further is that, in the proposed Para.11, besides the technical assistance provided by the Secretariat, the consideration of some financial elements may be added to assist those Members facing resource constraints to retain an outside counsel or expert who is knowledgeable and experienced and familiar with the system and culture of the Member under review to do the job for the investigator. And the obligation of the investigator is thus to review and comment on the report at the end. Or this could be done directly by the Secretariat, preferably, with consultation of the Member to be reviewed. However, a Member opposed that notion, stating that to provide any financial assistance under this Review Mechanism would go far beyond the scope and mandate of the rules negotiations, and if that were to be included, all Members should be treated equally, not limited to the developing country Members or small users. 
Meanwhile, other Members did not think the proposed review would bring too much workload to the investigating authority of Members. They stated, to be major users either having imposed a relatively large number of antidumping measures or initiating one of the most investigations, they should be fully aware and prepared beforehand that in some day their law, regulations and practices would be reviewed in a systematic manner in order to ensure transparency and understanding. This would constitute an indispensable part of the daily work of the investigating authorities of those Members. Hence they believed the argument of extra burden is unwarranted. A Member expressed further that if the substantive and procedural amendments to the existing AD Agreement, in particular in Art.6 and Art.12, could be maintained at last when the rules negotiation is finalized, the workload and burden issue would be resolved as that Member viewed the content of case-specific notification would be enriched an could provide a high degree of ingredients necessary for producing the factual report for the systematic review and covering the items or matters listed in Para.8 of the proposed Review Mechanism. And, in that case, the work left for the investigator to do is just to make up for those areas where specific information is missing and to comment on the report produced by the Secretariat. Another Member further recommended that, to reduce the workload of the investigator, a valid alternative would be to have the Secretariat undertake the major responsibility of producing the report by virtue of exploring sources, to the largest extent, available to the Secretariat and exhausting those sources before switching to the investigators for information. 
4. The Coverage of Review in Paras.5, 6 &7. All Members I have consulted with felt comfortable with the approach that is set forth in the proposed 3 paragraphs for establishing the list of Members to be reviewed for the first cycle and the subsequent cycle, should this Review Mechanism be created. Basically they insisted on equal opportunities and treatment in the review once the set conditions are met, irrespective of developing or developed country Members. They further insisted on the equal level of cooperation among all qualified Members. A Member observed the transparency in this regard could not necessarily be a trade-off of those transparency proposals that have been made. Another Member considered that the effect of the AD measure or the import value affected by the initiation of the investigation could be added as one more factor for the determination of the cycles. However, others did not favor it. They thought the effect of the measure could not be objectively measured, especially those having been in effectiveness for many years and the accuracy of such data or information concerning import value affected may not always be easily ensured and obtained.
5. The Duplication and Coordination with TPRM in Para.10. Almost all Members that I have consulted with recognized the potential duplication of work between the proposed review and TPRM as both cover antidumping. Hence they agreed that coordination between the 2 mechanisms is needed to avoid unnecessary duplication of the work, if the proposed Review Mechanism were to be created. Some considered that possibilities of minimizing the burden of the Member arising from the duplication should be explored further, e.g. the coverage, timing, content and cost, where the duplication of work may take place, should be clearly identified and defined. One Member expressed that, from the organizational perspective, the 2 reviews might be necessarily conducted jointly on the same occasion so as to reduce the costs incurred for participating the meetings for the review. Some Members considered it necessary that, while preserving the effectiveness of the 2 review mechanisms, the number of questions that are raised by other Members for the purpose of TPRM could be limited to a certain level. Some stated that an arrangement should be structured to make the proposed systematic Review Mechanism on antidumping an inherent, but special separate part of TPRM. 
Some Members also raised the question of coordination with the review under Notification system and the Working Group on Implementation of the AD Committee. They stated that those mechanisms should be vested in separate functions. Hence they expressed that the review under notification system should maintain and focus on the updated notification of anti-dumping legislations and the specific case and the discussions under the Working Group on Implementation maintain on a voluntary basis and on specific horizontal issue or topic in antidumping.
6. Content of the Review in Para.8. All Members that I have consulted with felt comfortable with the listed items or matters in Para.8 that are to be covered by the factual report. They believed that it would be a well-structured and comprehensive factual report if a systematic review mechanism were to be created. However, a Member considered such items as use of facts available and level of cooperation would be determined on a case-by-case basis, and thus queried the content and depth of that information. Some thought it necessary to have the length, width and depth of the information under each item to be clearly defined, and saw it a valid avenue to reduce the workload.
7. The Technical Assistance in Para.11. This part is generally welcomed by developing country Members. They thought further discussion would be necessary to make it more specified.
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